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DETAILED ACTION 
Response to Amendment 

1 . The amendment filed 21 December 2009 lias been entered. Claims 1 -1 0 are 
pending in the application. The rejections of record from the office action dated 21 
August 2009 not repeated herein have been withdrawn. 

Claim Rejections - 35 USC § 102/103 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

6. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. Claims 1, 2, 4 and 6-8 are rejected under 35 U.S.C. 102(a) or (e) as anticipated 
by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Saito et al. (US 

2004/0137177). 

Regarding claims 1, 2, 4 and 6-8, Saito discloses a multi-chamber container 
comprising a resin film or sheet formed into a bag (i.e. a compartmented container to 
hold two or more contents separately in individual compartments, which is formed from 
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a resin film or slieet) ([0001]) comprising a heat seal layer as the innermost layer (i.e. 
having a heat-sealable layer on at least one side thereof so that the heat-sealable layer 
constitutes the inner walls of said container) ([0063]), wherein the bag comprises strong 
sealed portions and a weak sealed portion (i.e. the opposing inner walls are heat-sealed 
partially and peelably to form the weakly sealed part which divides the Inside of the 
container into compartments) ([0079], Fig. 1, 3a-3c (strong sealed portions), 4 (weak 
sealed portion)), wherein the heat-sealed portion comprises a propylene-based resin 
produced by a two stage polymerization wherein propylene and a-olefin other than 
propylene having 2 to 8 carbon atoms are supplied at the first stage in the presence of 
an organoaluminum compound catalyst thereby producing a component (A) 
successively at the second stage, propylene and ethylene, or propylene, ethylene and 
the a-olefin are supplied and copolymerized in the presence of the organoaluminum 
compound catalyst to produce the component (B) (i.e. wherein said heat-sealable layer 
is formed from a composition of propylene copolymer composed of the following 
components (A) and (B), wherein Component (A): a propylene copolymer composed of 
propylene and C.sub.4-8 a-olefin; Component (B): a propylene copolymer composed of 
propylene and ethylene and/or C.sub.4-8 a-olefin) ([0013]-[0015], [0048], [0056]), 
wherein component (A) is contained in an amount of 10 to 60% by weight and 
component (B) is contained in an amount of 40 to 90% by weight (i.e. clearly 
overlapping the claimed ratio of from 98:2 to 50:50 by weight) ([0013]), wherein the 
laminated film or sheet comprising the bag may have a three layer structure wherein the 
heat seal layer is the innermost layer, an intermediate layer and an outer most layer are 
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present (i.e. wherein the resin film or sheet has a laminated structure of at least three 
layers, including heat-sealable layer, intermediate layer, and the outermost layer) 
([0063]), wherein the weak sealed portion has a 180° peel strength of 0.2 to 2 kgf/15mm 
(1.96 - 19.61 N/1 5mm) (i.e. clearly overlapping the heat seal strength of 1-6 N/1 5mm, 
1-3 N/1 5mm or 3-6 N/1 5mm) and the strong sealed portions have a 180° peel strength 
of 3 to 6 kgf/15 mm (29.42 - 58.84 N/1 5mm) (i.e. heat seal strength of not lower than 
25 N/1 5mm when tested (for 180° peeling)). 

Although Saito does not disclose that the heat seal strength is measured 
according to JIS Z0238 as presently claimed, absent evidence of chticality regarding 
how the strength is measured and given that Saito discloses strength within the range 
presently claimed, it is clear that Saito meets the limitations of claim 8. 

It is the examiner's position that given that Components (A) and (B) are of 
identical composition and are produced by an identical two-stage polymerization using 
an identical organoaluminum compound catalyst as the instantly claimed Components 
(A) and (B), that Component (A) of Saito will inherently give such a specific ratio of the 
amount of elution measured by the temperature rising elution fractionation method (at 
temperatures ranging from 0°C to 140°C with o-dichlorobenzene as a solvent) that the 
ratio of the amount of elution at 0°C to the whole amount of elution is not less than 1 5 
wt% and not more than 50 wt%, and the ratio of the amount of elution at 60°C to 90°C 
to the whole amount of elution is not less than 5 wt% and less than 15 wt%, and that 
Component (B) of Saito will inherently give such a specific ratio of the amount of elution 
measured by the temperature rising elution fractionation method (at temperatures 
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ranging from 0°C to 140°C with o-dichlorobenzene as a solvent) that the ratio of the 
amount of elution at 0°C to the whole amount of elution is not less than 0 wt% and not 
more than 25 wt%, and the ratio of the amount of elution at 60°C to 90°C to the whole 
amount of elution is not less than 15 wt% and not more than 15 wt%. 

It is the examiner's position that given that the container of Saito is identical in 
structure and composition to the instantly claimed container, the container of Saito will 
inherently give a total light transmittance not lower than 80% and a haze value not 
higher than 25% when tested according to JIS K7105 immediately after sterilization at 
12rCfor 30 minutes. 

Given that Saito discloses a copolymer comprising propylene and a-olefin other 
than propylene having 2 to 8 carbon atoms, which clearly overlaps the claimed range of 
C.sub.4-8 a-olefin, the examiners position that Saito anticipates the claims. 
Alternatively, given the overlap of ranges of carbon atoms in Saito and the range 
presently claimed, it would have been obvious to one of ordinary skill in the art to 
choose an a-olefin with any number of carbons in the range of Saito, including ones with 
4-8 carbons as instantly claimed. 

Given that the weakly sealed portion of Saito comprises a narrow strip and given 
that the heat seal layers form the innermost layer of the bag and are sealed to each 
other to form the weak sealed portion ([0063], [0079], Fig 1 , 4), it is the examiners 
position that the weakly sealed party is formed by heat sealing with an easy peel tape 
inserted between the opposing inner walls, said tape having as the surface layer a heat- 
sealable layer composed of said composition of propylene copolymer. 



Application/Control Number: 10/582,100 
Art Unit: 1794 



Page 7 



Claim Rejections - 35 USC § 103 



8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

10. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 
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1 1 . Claims 3, 9 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Saito et al. (US 2004/0137177). 

Regarding claim 3, Saito discloses all of the claim limitations as set forth above. 
Attention is drawn to [0144] which discloses an embodiment of the container of Saito, 
wherein the container has a port comprising polypropylene. 

While Saito discloses a container having a port comprising polypropylene, there 
is no disclosure of a container with such port with the specific heat-seal layer made of 
the propylene a-olefin copolymer as presently claimed. However, this is only one 
specific embodiment of Saito. Therefore, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to make the container using the 
propylene a-olefin copolymer having this port. 

Regarding claim 9, Saito discloses all of the claim limitations as set forth above. 
Saito does not disclose that the container capacity is smaller than 500 mL. 

However, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to make the container of Saito having any capacity depending 
on the end use of the container. 

Change in size and shape is not patently distinct over the prior art absent 
persuasive evidence that the particular configuration of the claimed invention is 
significant. See In re Rose, 220 F.2d 459, 105 USPQ 237 (CCPA 1955); In re Rinehart, 
531 F.2d 1048, 189 USPQ 143 (CCPA 1976); In re Dailey, 357 F.2d 669, 149 USPQ 47 
(CCPA 1966). MPEP2144.04[R-1]. 
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Regarding claim 10, Saito discloses all of the claim limitations as set forth above. 
Attention is drawn to [0146] which discloses an embodiment of the container of Saito, 
wherein the container has a capacity of 2,000 ml. 

While Saito discloses a container having a capacity of 2000 ml, there is no 
disclosure of a container with such capacity with the specific heat-seal layer made of the 
propylene a-olefin copolymer as presently claimed. However, this is only 1 specific 
embodiment of Saito. Therefore, it would have been obvious to one of ordinary skill in 
the art at the time the invention was made to make the container using the propylene a- 
olefln copolymer having this capacity. 

Additionally, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to make the container of Saito having any capacity 
depending on the end use of the container. 

Change in size and shape is not patently distinct over the prior art absent 
persuasive evidence that the particular configuration of the claimed invention Is 
significant. See In re Rose, 220 F.2d 459, 105 USPQ 237 (CCPA 1955); In re Rinehart, 
531 F.2d 1048, 189 USPQ 143 (CCPA 1976); In re Dailey, 357 F.2d 669, 149 USPQ 47 
(CCPA 1966). MPEP 2144.04[R-1]. 

12. Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over Saito et 
al. (US 2004/0137177), as applied to claim 1 above, in further view of Mueller 
(2006/0093765). 

Regarding claim 2, Saito discloses all of the claim limitations as set forth above. 
Saito does not disclose that the weakly sealed part is formed by heat sealing with an 
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easy peel tape inserted between the opposing inner walls, said tape having as the 
surface layer a heat-sealable layer composed of said composition of propylene 
copolymer. 

Mueller discloses a multi-compartment pouch (i.e. a compartmented container to 
hold two or more contents separately in individual compartments) having a frangible 
seal comprised of two strips of thermoplastic material that are disposed in the interior of 
the pouch and are heat sealed to each other (i.e. the weakly sealed part is formed by 
heat sealing with an easy peel tape inserted between the opposing inner walls, said 
tape having as the surface layer a heat-sealable layer) ([0007], [0021], [0029]). Mueller 
discloses that using separate materials to create the frangible seal rather than creating 
the frangible seal by direct attachment of the front and rear sheets helps to control the 
resulting properties of the frangible seal without having to compromise film properties 
that ate associated with the front and rear sheet, such as perimeter seal strength, 
optical properties, stiffness and the like ([0027]). 

Saito and Mueller are analogous art because they both teach about 
compartmentalized containers having weakly sealed portions that are heat sealed. 
Therefore, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to provide the heat seal layer of Saito in the form of a tape as 
disclosed by Mueller to create the weak sealed portion in order to provide the 
advantage of helping to control the resulting properties of the frangible seal without 
having to compromise film properties that are associated with the front and rear sheet, 
such as perimeter seal strength, optical properties, stiffness and the like. 



Application/Control Number: 1 0/582,1 00 Page 1 1 

Art Unit: 1794 

13. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Saito et 
al. (US 2004/0137177), as applied to claim 1 above, in further view of Osame et al. (US 
6,663,940). 

Regarding claim 5, Saito discloses all of the claim limitations as set forth above. 

Saito does not disclose that the composition of propylene copolymers contains a 
styrene elastomer with a styrene content of not more than 25 wt% in an amount of 1 to 
10wt%. 

Osame discloses a multilayer sealant film for packaging such as a bag (i.e. a 
container) (C1/L6-1 1 ; Fig. 5B) comprising a seal side layer comprising a copolymer of 
propylene and a-olefin monomers (C3/L63 - C4/L15) and further comprising 5 to 15% by 
weight of a thermoplastic elastomer such as SEBS with the amount of styrene 
copolymerized ranging form 10 to 20% by weight to provide good transparency and 
good Impact resistance at low temperatures (i.e. wherein the composition of propylene 
copolymers contains a styrene elastomer with a styrene content of not more than 25 
wt%) (i.e. clearly overlapping in an amount of 1 to 10 wt%) (C4/L56-67; C5/L32-40). 

Saito and Osame are analogous art because they both teach about containers 
comprising multi-layer resin films comprising heat-seal layers comprising copolymers of 
propylene and a-olefin monomers. Therefore, it would have been obvious to one of 
ordinary skill In the art a the time the invention was made to incorporate the 5 to 15% by 
weight of a thermoplastic elastomer such as SEBS with the amount of styrene 
copolymerized ranging form 10 to 20% of Osame into the heat-seal layer of Saito in 
order to provide good transparency and good impact resistance at low temperatures. 
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Response to Arguments 

14. Applicant's arguments filed 21 December 2009 have been fully considered but 
they are not persuasive. 

Applicant argues that Saito fails to disclose or suggest claimed feature 3. 

As set forth above, attention is drawn to [0144] which discloses an embodiment 
of the container of Saito, wherein the container has a port comprising polypropylene. 

While Saito discloses a container having a port comprising polypropylene, there 
is no disclosure of a container with such port with the specific heat-seal layer made of 
the propylene a-olefin copolymer as presently claimed. However, this is only one 
specific embodiment of Saito. Therefore, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to make the container using the 
propylene a-olefin copolymer having this port. 

Applicant argues that the container of Saito does not attain the wide range of 
temperature in which the change of seal strength is comparatively small for a large 
change of heat sealing temperature as the present invention exhibits. 

However, it is noted that "the arguments of counsel cannot take the place of 
evidence in the record", In re Schuize, 346 F.2d 600, 602, 145 USPQ 716, 718 (CCPA 
1 965). It is the examiner's position that the arguments provided by the applicant 
regarding whether Saito does not attain the wide range of temperature in which the 
change of seal strength is comparatively small for a large change of heat sealing 
temperature must be supported by a declaration or affidavit. As set forth in MPEP 



Application/Control Number: 10/582,100 Page 13 

Art Unit: 1794 

716.02(g), "the reason for requiring evidence in a declaration or affidavit form is to 
obtain the assurances that any statements or representations made are correct, as 
provided by 35 U.S.C. 24 and 18 U.S.C. 1001". 

Applicant argues that the examples of Saito show a range of heat seal 
temperature of 20°C at a pressure of 0.4 MPa and a sealing time of 5 seconds while the 
instant invention shows a range of heat seal temperature of 35°C at a pressure of 0.2 
MPa and a sealing time of 2 seconds. 

First, the heat seal temperatures disclosed in paragraph [0151] of Saito are 
merely the temperatures at which the examples where heat sealed not the entire range 
of possible heat seal temperatures of the heat seal layer of Saito. 

Second, the heat sealing conditions of Saito and the instant invention are 
different, specifically the pressure (0.4 MPa Saito, 0.2 MPa Instant) and time (5 seconds 
Saito, 2 seconds Instant). Given that the heat sealing conditions of Saito and the 
instant invention are different in terms of pressure and time, there is no proper side by 
side comparison of the instant invention to the prior art because it is unclear how the 
difference in pressure and time affects the range of heat sealing temperature. 

Third, "applicant must look to the whole reference for what it teaches. Applicant 
cannot merely rely on the examples and argue that the reference did not teach others." 
In re Courtriaht . 377 F.2d 647, 153 USPQ 735,739 (CCPA 1967). 

Applicant argues that Saito does not have the claimed amount of elution because 
Saito and the instant invention use different analytical methods for determining elution. 
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First, whether different analytical methods were used to determine elution in 
Saito than in the instant invention is irrelevant given that the claims are directed to a 
container not a method of analyzing amount of elution. 

Second, absent evidence to the contrary, it is the Examiner's position that given 
that Components (A) and (B) are of identical composition and are produced by an 
identical two-stage polymerization using an identical organoaluminum compound 
catalyst as the instantly claimed Components (A) and (B), that Component (A) of Saito 
will inherently give such a specific ratio of the amount of elution measured by the 
temperature rising elution fractionation method (at temperatures ranging from 0°C to 
140°C with o-dlchlorobenzene as a solvent) that the ratio of the amount of elution at 0°C 
to the whole amount of elution is not less than 15 wt% and not more than 50 wt%, and 
the ratio of the amount of elution at 60°C to 90°C to the whole amount of elution is not 
less than 5 wt% and less than 15 wt%, and that Component (B) of Saito will Inherently 
give such a specific ratio of the amount of elution measured by the temperature rising 
elution fractionation method (at temperatures ranging from 0°C to 140°C with o- 
dichlorobenzene as a solvent) that the ratio of the amount of elution at 0°C to the whole 
amount of elution Is not less than 0 wt% and not more than 25 wt%, and the ratio of the 
amount of elution at 60°C to 90°C to the whole amount of elution is not less than 15 
wt% and not more than 15 wt%. 

Applicant argues that Mueller does not teach claimed features 2 and 3. 

However, note that while Mueller does not disclose aN the features of the present 
claimed invention, Mueller is used as teaching reference, and therefore, it is not 
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necessary for this secondary reference to contain all the features of the presently 
claimed invention, In re Nievelt, 482 F.2d 965, 179 USPQ 224, 226 (CCPA 1973), In re 
Keller 624 F.2d 413, 208 USPQ 871, 881 (CCPA 1981). Rather this reference teaches a 
certain concept, namely two strips of thermoplastic material that are disposed in the 
interior of the pouch and are heat sealed to each other, and in combination with the 
primary reference, discloses the presently claimed invention. 

Applicant argues that Osame does not teach the claimed features 1 , 2 and 3. 

However, note that while Osame does not disclose aN the features of the present 
claimed invention, Osame is used as teaching reference, and therefore, it is not 
necessary for this secondary reference to contain all the features of the presently 
claimed invention. In re Nievelt, 482 F.2d 965, 179 USPQ 224, 226 (CCPA 1973), In re 
Keller 624 F.2d 413, 208 USPQ 871, 881 (CCPA 1981). Rather this reference teaches a 
certain concept, namely further comprising 5 to 15% by weight of a thermoplastic 
elastomer such as SEES with the amount of styrene copolymerized ranging form 10 to 
20% by weight to provide good transparency and good impact resistance at low 
temperatures, and in combination with the primary reference, discloses the presently 
claimed invention. 



Conclusion 



1 5. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

1 6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES YAGER whose telephone number is (571 )270- 
3880. The examiner can normally be reached on Mon - Fh, 7:30am-5pm, EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rena Dye can be reached on 571 272-3186. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

JY 3/6/10 



/Rena L. Dye/ 

Supervisory Patent Examiner, Art Unit 1794 



